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amounts obtained through military or
veterans’ compensation systems
against amounts otherwise recoverable
will be followed. Other Government
benefits, funded by general treasury
revenues and not by the claimant’s
contributions, may also be used as a
setoff against the settlement. (See,
Overton v. United States, 619 F.2d 1299
(8th Cir. 1980)).

(2) As the incident to service issue is
determinative as to whether this type
of claim may be processed administra-
tively at all, the applicable law and
facts should be carefully considered be-
fore deciding that injury or death was
not incident to service. Such claims
also are often difficult to settle on the
issue of quantum and thus more likely
to end in litigation. Moreover, the
United States may well elect to defend
the lawsuit on the basis of the incident
to service exclusion, and this defense
could be prejudiced by a contrary ad-
ministrative determination that a
service member’s personal injuries or
death were not incident to service.
Doubtful cases will be forwarded to the
Commander, USARCS without action
along with sufficient factual informa-
tion to permit a determination of the
incident to service question.

§ 536.8 Use of appraisers and inde-
pendent medical examinations.

(a) Appraisers. Appraisers should be
used in all claims where an appraisal is
reasonably necessary and useful in ef-
fectuating the administrative settle-
ment of the claims. The decision to use
an appraiser is at the discretion of DA.

(b) Independent medical examinations.
In claims involving serious personal in-
juries, for example, normally those
cases in which there is an allegation of
temporary or permanent disability, the
claimant should be examined by an
independent physician, or other med-
ical specialist, depending upon the na-
ture and extent of the injuries. The de-
cision to conduct an independent med-
ical examination is at the discretion of
DA.

§ 536.9 Effect on award of other pay-
ments to claimant.

The total award to which the claim-
ant (and subrogee) may be entitled nor-
mally will be computed as follows:

(a) Determine the total of the loss or
damage suffered.

(b) Deduct from the total loss or
damage suffered any payment, com-
pensation, or benefit the claimant has
received from the following sources:

(1) The U.S. or ARNG employee/mem-
ber who caused the damage.

(2) The U.S. or ARNG employee’s/
member’s insurer.

(3) Any person or agency in a surety
relationship with the U.S. employee; or

(4) Any joint tortfeasor or insurer, to
include Government contractors under
contracts or in jurisdictions where it is
permissible to obtain contribution or
indemnity from the contractor in set-
tlement of claims by contractor em-
ployees and third parties.

(5) Any advance payment made pur-
suant to § 536.13.

(6) Any benefit or compensation
based directly or indirectly on an em-
ployer-employee relationship with the
United States or Government con-
tractor and received at the expense of
the United States including but not
limited to medical or hospital services,
burial expenses, death gratuities, dis-
ability payment, or pensions.

(7) The State (Commonwealth, etc.)
whose employee or ARNG member
caused or generated an incident that
was a proximate cause of the resulting
damages.

(8) Value of Federal medical care.
(9) Benefits paid by the Veterans Ad-

ministration (VA) that are intended to
compensate the same elements of dam-
age. When the claimant is receiving
money benefits from the VA under 38
U.S.C. 351 for a non-service connected
disability or death based on the injury
that is the subject of the claim, accept-
ance of a settlement or an award under
the FTCA (§ 536.50) will discontinue the
VA monetary benefits until the
amount that would have otherwise
been received in VA monetary benefits
is equal to the total amount of the
agreement or award including attorney
fees. While monetary benefits received
under 38 U.S.C. 351 must be discon-
tinued as above, medical benefits, that
is, VA medical care may continue pro-
vided the settlement or award ex-
pressly provides for such continuance
and the appropriate VA official is in-
formed of such continuance.
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